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BEFORE THE POLLUTION CONTROL BOARD R E C E ~V E D
OF THE STATE OF ILLINOIS CLERK’S OFFICE

IN THE MATTER OF: ‘ ) SEP 232004
) ‘. ‘ STATE OF ILLINOIS

PROPOSEDAMENDMENTS TO: ) Pollution ControlBoard
REGULATION OF PETROLEUMLEAKING ) R04-22
UNDERGROUNDSTORAGETANKS ) (UST Rulemaking)
(35 ILL. ADM. CODE732), )

)
IN THEMATTEROF: )

)
PROPOSEDAMENDMENTS TO: )
REGULATION OF PETROLEUMLEAKING ) R04-23
UNDERGROUNDSTORAGETANKS ) (IJSTRulemaking)
(35 ILL. ADM. CODE734) ) Consolidated

)
ADDITIONAL COMMENTS OF CW3M COMPANY, INC. FOR THE

ENVIRONMENTAL PROTECTION AGENCY’S PROPOSAL TO ADOPT
35 ILL. ADM. CODE 734 AND TO ADOPT AMENDMENTS

TO 35 ILL. ADM. CODE 732

The following additional commentshave beenpreparedin responseto the previous

hearingsaswell as the Third Errata Sheetpreparedby the Illinois EnvironmentalProtection

Agency (IEPA) andthe Additional TestimonyofDouglasClay datedJuly 30, 2004, whichwas

presentedduring theAugust9, 2004 hearing(“Additional Testimony”).

In preparationofthesecomments,we felt it wasimportantto re-assessthepurposeofthe

proposedregulations. Without a clearlystatedpurposeandneed,theproposedregulationswill

fall short of their intendedpurpose. The proposedtechnicalchangesareclearly in responseto

statutorychangesenactedin 2002. However,theneedfor the fiscalportionof theproposal,as

the Agency hasproposed,hasbeenmoredifficult to ascertainand fails to meet the statutory

requirements.
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CW3M hasparticipatedin the developmentof and supportsthe proposalpresentedby

PIPE. ‘ The commentsprovided in this additional testimony are meant to further address

unresolvedissuesandexpandu’ponthosepresentedby PIPE.

Onpage3 ofMr. Clay’s Additional Testimony,he statesthat thereimbursementchanges

were not added in responseto the current status of the Fund. However, during the

March 15, 2004presentationof Agencytestimonyandthe subsequentquestionperiod,Mr. Jay

Koch of United Science Industries,Inc. suggestedthat the Agency, in conjunctionwith the

consultingindustry,developa meansof gatheringcostdatain a formatthat couldbe accurately

andstatisticallyanalyzed. TheAgency respondedthattherewasnot time for suchan exercise

because,due to Fundsolvencyconcerns,actionswere neededimmediately. If Fundsolvency

wasnota factorconsideredfor theneedofthis rulemaking,thenperhapsthefiscal portionof the

proposedregulationsshouldbetableduntil suchdatacouldbe collected‘or until theAgency and

regulatedcommunity can come togetherand producea set of regulationswithout numerous

flaws and biases. Also with regardsto solvencyof the UST Fund, the Pollution ControlBoard

ruled in 1992, that the Agency did not have statutoryauthority to preservethe Fund or limit

paymentsfrom theFund in orderto protectthesolvencyoftheFund. SeeCity ofRoodhousev.

JEPA,PCB92-31,Sept.17, 1992

The Agency has also statedon severaloccasionsthat the proposedfiscal controlswere

addedin order to streamlinethe budgetand reimbursementprocesses. We are in favor of

streamlining the processas well. However, componentsof the Agency’s proposalcreate

additional bureaucratic roadblocks,which undermine the streamlining process and create

additionalcosts,which arein no wayaccountedfor in SubpartH.

(This filing submitted on recycled paper as defined in 35 Ill. Adm. Code101.202]
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Onpage4 ofMr. Clay’s AdditionalTestimony,he states,“the Agencybelievestherewill

be significant savings in cleanup costs with the establishmentof ‘reasonablecosts’ in

regulations.” In CW3M’s testiiñony,discussionsofthe inconsistencyof howtheproposedrates

comparedto thosehistorically ‘deemedreasonableby the Agency were offered. Basedon Mr.

Clay’s statement,it is importantto re-emphasizethis point. Mr. Doug Clay statedduring the

March 15, 2004hearingthat theproposedratesareconsistentwith rateshistorically approvedby

theAgencyand thecostsincurredby consultantsto performcorrectiveactionwork would be in

line with the proposednumbers. CW3M strenuouslydisagreeswith that statementand has

‘proven that the proposedrates are significantly lower than ratespreviously or historically

approvedby theAgency.

If the proposedrates are consistent with those historically approved and deemed

reasonableby the Agency, thenhow are “significant” cost savingsgoing to occur? The only

rationaleansweris that the cost savingswould occurby slashingreimbursementof costsonce

deemedreasonablewhich representedcostsactually incurred. This resultsin reimbursement

amountsbeing less thanthe reasonableactualcosts in spiteof the fact that one of the stated

purposesof the UndergroundStorage Tank Fund is “for payment of costs of corrective

action.. . .“ SeeSection57.11(a)(5) of theAct. While Section57.7(c)(3)oftheAct may allow

the Agencyto reviewplansusing aprocedurepromulgatedby theBoardto determineif costsare

reasonable,the Agency continuesto ignore the fact that the Act still requiresthat corrective

actioncosts be paid by the fund and that it is not reasonableto reimburseless than the actual

coststo do theworkor lessthantheamountthatwouldallow theconsultantsto makeaprofit.

Accordingly, CW3M believesthat it is imperativefor the Agencyto reconsidermanyof

its proposedrates;particularly consultant’sratesfor reportingand field oversightactivities to
[This filing submitted on recycled paper asdefined in 35 III. Adm. Code 101.202]
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maintainthe integrity oftheLUST Program.Alternativeratesarepresentedin PIPE’stestimony

which we believemoreaccuratelyreflectthe costs ofperformingtheseactivities. For manyof

the consulting services’ rates,‘CW3M hasparticipatedwith PIPE to developalternativerate

structuresto utilize asalternativesto theAgency’slump sumproposedrates.

Additionally, cost estimatesaretypically preparedby registeredprofessionalsin a time-

and-materialsbasis. The Agency is attemptingto turn professionalservicesand remediation

activities into a commodity-basedsystem. The system proposed by the Agency is

oversimplified,asexemplifiedby comparingthenumberofratesincludedin otherstatesrules,to

theproposedIllinois regulations. While consultantsarenot entirelyopposedto the commodity-

basedconversion,clearscopesof work arerequiredfor eachitem. In the absenceof adequate

breakdowns,onevariableitem within a givenratecould leadto a substantialprofit or lossfor an

individual site. Distancefrom a landfill to a siteis an exampleofa variablethatis notaccounted

for in thepresentequation,as is the costofdisposalat the landfill. A closelandfill with a low

cost would mean a high profit and an unreasonableLUST fund expenditure,while a distant

landfill with ahighcostmightbe approvableunderthebiddingprocess.

PIPEhasprepareddetailedscopesof work for themajortasksortechnicalcomponentsof

the proposedregulations. Wherethe scopeof work is morepredictableand applicableto the

majority of sites, a lump sum value’ hasbeenderived. For tasks that have widely variable

componentsand site-specificscopesof work, PIPE has proposedpayment on a time and

materialsbasis.

GeneralClarification Matters

CW3M presentedinformationfrom the Illinois Departmentof Transportation(IDOT) as

an indication of currentpricing for certainactivities. CW3M’s purposein contactingIDOT was
[This filing submitted on recycled paper asdefined in 35 III. Adm. Code101.202]
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to showthat IEPA’s proposedratesareunreasonablylow whencomparedto IDOT’s realworld

experiences. The Agency thenwent to IDOT, who said that the informationwas taken from

largerprojectsandshouldnot b~usedfor ratesetting,but this is the sameprocedureusedby the

Agencyin formulatingtheproposedrates. TheAgencyselectivelylookedat bits andpiecesof

prior submittals, pulled out individual items or groups of items, and created rates. As

demonstratedby CW3M’s analysisoftheAgency’sspreadsheets,manyof the itemswere usedin

error, or were taken out of context. The primary differencesbetweenthe IDOT and the

Agency’snumbersaretheAgency’snumbersareolder, not a completesample,havefewerdata

pointsandarenot anaccurateor reasonablerepresentationof thetruecoststo do thework.

As a point of clarification to ensure that the data provided by the Agency is not

misrepresented,we offer additional commentsregardingthe figures presentedon page7 of

Mr. Clay’s Additional Testimonyregardingthe landfills andwastehaulersin Illinois. While 48

landfills arepermittedto acceptLUST soils, not all of thesefacilities actuallyacceptthewaste.

Someareat or nearcapacity,for example,and no longerwill acceptwasteoracceptwasteover a

given volume per day. The Agency indicates that 668 haulersarepermittedor licensedto

transportLUST soils. Whatis unknownis howmany of thosehaulersare“not for hire” or how

manyof thosehaulersconductunrelatedwork. While wedon’t disputetheAgency’snumber,it

is importantto note that therearenot 668 haulersavailable for transportingLUST soils. For

example,somehaulersmay devotea largemajority of theirwork to constructionactivities and

maintaintheir special wastehaulerlicenseto accommodatesite-specificneedsthat may occur

during aconstructionjob.

(This filing submitted on recycled paper as defined in 35 III. Adm. Code101.202]
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Therequirementto havemorethanonepersonon site in relationto OccupationalSafety

andHealthAdministrationregulationsis definedin 29 CFR 1 926.65(d)(3),which requiresuseof

the“buddy system”,which is de’finedin 29 CFR1926.65(a)(3).

Sections732.103& 734.115-- Definitions

CW3M proposesto deletethe definition of “financial interest” and all referencesto it

within theproposedregulations.

Our basis for this recommendationwas addressedin our pre-filed testimony and is

expandedherein.

The Agency has made several attempts to reduce or eliminate handling charges

throughouttheproposedregulations.After evaluatingthedefinition of handlingchargeand the

costsincurred by consultantsor contractorsto conductcorrectiveaction activities,we believe

that assessmentof handlingchargesarenecessaryand legitimate componentsof conductingthe

work, regardlessoftheownershipinterestin variousfirms.

Evenwhen a contractorsecuresthe work of a subcontractorwheretheremay be some

overlappingownershipor interest,thecontractoris not relievedfrom incurringexpensesrelative

to thework ofthe subcontractor.Perhapstheprocurementelementof the total list of expenses

describedin the definition ofhandlingchargesis less thanthat onewould incur whenhiring a

subcontractorwith no relatedinterest, the other elementsor associatedcosts arenonetheless

incurred,suchasinsurance.

If a reasonableprofit is an eligible componentof ahandlingchargewhenthe contractor

securesthework of anunrelatedsubcontractor,why is it ineligible whenthereis a sharedinterest

orthepartiesmayberelated?Profit is anecessaryelementfor any businessto surviveandis not

aderogatorywordthat shouldbeavoided. TheAgency is attemptingto removeprofit from the
[This filing submitted on recycled paper asdefined in 35 Ill. Adm. Code101.202]
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consultantsby eliminatingthehandlingchargewhentheAgencydoesnot clearlyunderstandthe

costsassociatedwith conductingwork in theprivatesector.

Sections732.112& 734.145-- Notification of Field Activities

CW3M welcomesthe opportunity to haveLUST Sectionpersonnelvisit sitesto observe

field activities. In past years,we found it valuablefor a ProjectManagerto have first hand

knowledgeof sites,particularlysiteswith problematiccircumstances.As theAgency’sproposed

notification requiresproviding information prescribedby the Agency, which is likely to be

differentordependenton theProjectManager,CW3M recommendsthat SubpartH bemodified

to allow for the additional expensesincurred to prepareand provide the notification, if so

requestedby theAgency,asthis activity is clearlybeyondthescopeand costsproposed.While

this expenseis generallyquite minimal, it representsanexampleof additional tasksimposedby

theAgencyto comply with regulationswithout correspondingconsiderationto the costs. It also

supportsPIPE’spositionthat detailedscopesofwork arenecessaryto identify tasksandcosts.

732.407(b)& 734.340(b)-- Alternative Technologies

The Agency has modified Sections 732.407(b) and 734.340(b) to request budget

comparisonsofat leasttwo otheralternativetechnologiesto thecostsoftheproposedalternative

technology. In someinstances,otheralternativetechnologiesmaynot be technicallyfeasibleas

a result of site conditions (such as soil types, etc.) or the contaminantsof concern(some

technologiesarenot effectiveon everytypeof contaminant). CW3M proposesthat languagebe

includedto addressthis typeof situationasan unusualor extraordinarycircumstance.Basedon

the testimonyto date regardingothersituations,we believethat the Agency should have no

oppositionto suchachangewhenit is so demonstrated.

[This filing submitted on recycled paper as defined in 35 III. Adm. Code101.202]
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An owner or operator intending to seek payment for costs
associatedwith theuseof an alternativetechnologyshallsubmit a
correspondingbudget in accordancewith Section 734.335 (or
732.404) of this Part. In addition to the requirementsfor a
correctiveaction budgetat Section734.33.5 (or 732.404)of this
Part the budget shall comparethe costs of at least two other
availabletechnologiesto thecostsoftheproposedtechnologies.if
two other technologiesare unavailable or are not technically
feasible correctiveaction measures,the owner or operatormust
proceedin accordancewith 734.855(or 732.855).

In somecases,the useof an alternativetechnologyis preferablefor technicalreasonsor

becausethecostsfor using conventionaltechnologyarehigh. For caseswherethe conventional

technologywould exceedtheamountsin SubpartH, proceduresshould becreatedso thatthereal

cost of conventionaltechnologyat a given site is available for comparisonto the proposed

alternative technology, as well as other alternativetechnologies. Preparationof bids for a

technologywhichhasalreadybeenruledout asunfeasibleis not ethicalandawasteofresources.

CW3M recommendsadditionallanguagefor 732.407(b)and734.340(b):

If the estimatedcosts for conventionaltechnology exceedthe
maximumpaymentamountssetforth in SubpartH, the owneror
operator shall prepare a cost estimate of the conventional
technology for comparison to the alternative technology in
accordancewith the requirementsof 732.860 (734.860) and
732.850(734.850).

Sections732.408& 734.410Remediation Objectives (Board Notice), and 732.606(ggg),
732.606(hhh),734.630(ggg)& 734.630(eee)-- Ineligible Corrective Action Costs

On pages25 and 26 of Mr. Clay’s Additional Testimonyand in the Third ErrataSheet,

the Agencyis now proposingto eliminatepaymentof remediationcostsassociatedwith Tier 1

objectivesand forcing the useof a groundwaterordinanceas an institutional control wherea

groundwaterordinanceis alreadyin existence.We feel it is a little late in theprocessto propose

sweeping changeswhen there has not even been concurrencewith what has alreadybeen

[This filing submitted on recycled paper asdefined in 35 Ill. Adm. Code 101.202]
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proposed. This latest proposal is a brand new twist which wasnot required as a result of

statutorychanges. We suggestthat the newlyproposedlanguagebe dismissedasit represents

sweepingpolicy changesrega~dingprotectionof the environment,evenbeyond the scopeof

theseproceedings. Such changeswould require thorough evaluationfor all environmental

programs,not justtheLUST regulations.

We havetwo primary concernswith the Agency’s latestproposal. First, the level of

remediationshould be decidedby the property owner, who is often not the UST owner or

operator. Our secondconcernis for off-site propertiesand their respectiveowner(s). If the

AgencycannotforceTier II objectiveson off-site propertyowners,thenTier II objectivesshould

alsonotapply to situationswheretheon-sitepropertyowneris differentthanthetankowner.

Page11 ofMr. Clay’s Additional Testimonyrefersto Exhibit 69 whichwassubmittedby

PIPEindicating that most ownersand operatorsalreadyutilize alternativesaffordedby TACO.

If this is thecase,why try to force ownersand operatorsto usecomponentsof TACO thatmay

be detrimentalto their site or adjoining propertieswhenthey alreadyutilize TACO whenit is

appropriate. If the Agency is unwilling to allow ownersor operatorsback into the LUST

Programif a problemlater arisesasa resultof forcibly imposedTACO alternatives,then the

Agencyshouldnot considerrequiringits use. Theapplicability ofTACO shouldbeleft up to the

discretionof theowneroroperatororthepropertyowner.

The Agency currently requiresthat the LUST owner or operatordefine the extentof

contaminationto Tier 1 Residentialobjectives. In orderto do this, the consultant,on behalfof

the owneror operator,contactspotentially affectedneighboringor adjoining propertyowners

and requestsaccess. In accordancewith the Agency’s currentpolicy andproposedregulatory

language, the property owner is to be notified that legal responsibility to remediatethe
[This filing submitted on recycledpaper as defined in 35 Ill. Adm. Code101.202]

9



contaminationis the responsibilityof theUST owneror operatorandthat failure to remediate

contaminationfrom thereleasemay result in threatsto humanhealthand the environmentand

diminishedpropertyvalue. ‘It ~eemsunconscionableto notify off-site propertyownersthatthey

may experiencelossof property valuebecauseof contaminationand, if remediationdoesnot

occur, to then inform them that therewill be no remediation. In suchcases,off-site property

ownersshould havethe discretionof remediatingtheir propertyor relying on an institutional

control to addresswhateverlevelsof contaminationmay be presentandthe UST Fund should

cover remediation costs. The potential cost savings of the Agency’s proposal may be

overshadowedby increasedlawsuitsandindemnificationcosts,whichhavehistorically beenrare

becausecurrentAgency policy is to be certain on and off-site propertyowners are afforded

decision-makingcontrol over their own property. The Agency’s 1 1th hour proposalmerely

providestheinvestigativeresearchfor apropertyownerto claim damages.

Sections732.411(f), 734.350(f)& 734.710(d)(3)all statethat the owner or operator,

despitebestefforts, “is not relievedofresponsibilityto cleanup portionsof thereleasethat may

havemigratedoff-site”. The Agency’s proposednew languageis also in conflict with this

regulatorylanguage.

The Agency is proposingto make ineligible for reimbursementcosts associatedwith

groundwaterremediationif agroundwaterordinancehasbeenapprovedby theAgencyfor useas

an institutional control. However, evenwhere a groundwaterordinanceexists, groundwater

remediationmaystill beneeded.Forexample,freeproductmustbe removed,modelingmustbe

performedto determineif therewould be an issuerelatedto vapor intrusion into surrounding

buildingsand, if so, thecontaminationmustbe addressed,groundwaterquality standardsmustbe

metwithin any setbackzonesor regulatedrechargeareasin accordancewith theregulations,and
[This filing submitted on recycled paper as defined in 35 Ill. Adm. Code101.202]
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surfacewaterqualitystandardsmustbemet wheregroundwaterdischargesinto a surfacewater

body.

In addition, the regulations at 35 Ill. Admin. Code 742.1015 require scaledmaps

delineatingthe boundariesof all propertiesunderwhich groundwateris locatedwhich exceeds

the applicablegroundwaterremediationobjectives and scaledmaps delineatingthe areaand

extent of groundwatercontamination. Information must also be obtainedto identify current

owners of each property under which contaminatedgroundwateris located, and there are

continuingrequirementsto monitor the activities of local governmentregardingwhetherthe

local governmentissuesany variancesto allow the installationof potablewaterwells or if the

local governmentchangesan ordinanceprohibiting potablewaterwells becausethe ordinance

couldbe revoked. This continuingobligationis imposedon thepropertyownerwhich, in many

cases,is not thesameastheowneroftheUST.

Further,if neighboringpropertyownersare not goingto havetheirpropertiesremediated

so that theywill thenhavecontaminatedpropertyand an institutional control on theirproperty,

thereis an increasedlikelihood of litigation relatedto propertydamageandresultingreductionin

valuesoftheirproperty. This litigation threatshouldnot be imposeduponthepropertyowners

whomayor notalso be theownersoftheUSTs.

Thefundamentalpurposeofthe Act andtheseregulationsis protectionofhumanhealth

andtheenvironment.While exposurepathwaysmaybetemporarilyaddressed,protectionof the

environmentand long term protectionof humanhealthhavenot beenadequatelyresearchedto

determinethe full impact of the Agency’s proposal. Therefore, the’ decision to rely on a

groundwaterordinanceor TACOTier II analysisshouldbemadeby the owner/operatorwho has

[This filing submitted on recycledpaper asdefined in 35 III. Adm. Code101.202]
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beenpayinginto theFundandnot by an IEPA employeewho hasneverhadto cleanupa LUST

on propertyhe or sheowned.

Sections732.606(II) & (mm) & 734.630(hh) & (ii) -- Ineligible Corrective Action Costs

With regards to Mr. Clay’s commentson page 18 of the Additional Testimony on

submittalof proofof payment,we still contendthat theAgency’sproposalonly servesto defeat

the purposeof streamlining the process. We refer back to our pre-filed testimony, which

elaborateson the lack of needfor the Agency to requireproofof paymentof subcontractors.

This proposedrequirementis unnecessaryand burdensome. The Agency is merely trying to

deny handlingchargesas a methodof cost control. As discussedin ourpre-filed testimony,

paymentof subcontractorsis only one elementof the costsincurredby consultantswho utilize

subcontractors.The handlingchargesaffordedby statuteand regulationarealreadywell below

generallyacceptedindustryrates,which are typically 15%,regardlessof thetotal amount,with

no sliding scale. The currenthandlingchargeis alreadydeficient,yet the Agencyis attempting

to reduceit further unlessconsultantsexpendadditional resourcespreparinglien waivers or

tracking andsubmittingcancelledchecks.

Mr. Clay’s Additional Testimony provides further verification that it should not be

necessaryfor the Agency to require proof of paymentof subcontractors. On page 15, the

testimony states,“The Agency is not a party to contractsbetweenownersand operatorsand

consultants”,therefore, we believe it is beyond their duty as regulatorsto requireproof of

payment.

Doug Oakley testified that the Agency has proposed this requirement because

subcontractorscontacttheAgencyto determinepaymentstatusoftheirinvoices. Subcontractors

oftencontacttheAgency requestingstatusof paymentsto help spurtheAgency’s slow review,
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particularly when their paymentis dependentupon the Agency’s review of their costs and a

“reasonable”determinationhasbeenmadeon the subcontractor’sinvoice. The Agencyshould

direct suchinquiries to be conductedthroughproperFreedomof Information Act requestsand

removethemselvesfrom contractinterference.

Sections732.606(ss)& 734.630(oo) -- Ineligible Corrective Action Costs

As discussedabove,CW3M recommendsstriking thefollowing asan ineligible cost:

Handlingchargesfor subcontractorcostswhereanypersonwith a
director indirect financial interestin the contractorhasa direct or
indirectfinancialinterestin thesubcontractor.

If theBoardfinds thatthe definition offinancialinterestis a necessarycomponentofthe

regulationsandthat 732.606(ss)and 734.630(00)arerequiredelementswerecommendstriking

“direct or indirect” within this sectionasthe deletedwordsare not necessaryand only standto

causeconfusion,mis-useor misinterpretationand arenot necessaryto determinecompliance

with thedefinition offinancialinterest.

Handlingchargesfor subcontractorcostswhereanypersonwith a
director indirect financialinterestin thecontractorhasa director
indirect financialinterestin the subcontractor.

Sections732.605& 734.625 -- Eligible Corrective Action Costs

To clarify theeligibility ofhandlingchargeswithin theregulations,CW3M proposesthe

additionofthefollowing within thesummaryof Eligible CorrectionAction Costs:

(a)(21)Handling charges for any subcontractor cost or field
purchase cost incurred by the owner or operator’s primary
contractor.

As discussedin severalsectionsof ouradditionalcomments,therearemanyelementsof

a handlingchargethat causecoststo be incurredby the contractor. The contractorshould be

eligible for paymentofhandlingchargeswhenany componentof a handlingchargeis incurred.
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Commonpractice for this industry as well as others, suchas construction,is paymentof a

minimumof 15%handlingchargeon field purchasesandsubcontractorcosts. While we feelthat

the handling chargessliding scalealreadyputs contractorsat a disadvantagefor securingall

potentialcostsassociatedwith handlingsubcontractors,the differencebetweenthe sliding scale

and the industry standardare substantialenoughto accommodatefor situationswhereone or

moreelementsof thehandlingchargearenot incurredasdirect costs.

Sections732.606(rr) & 734.630(nn) -- Ineligible Corrective Action Costs

Also discussedon page18 oftheAdditional Testimony,it is the Agency’spositionthat

thereshouldbe no exceptionsfor filing paymentrequestslaterthanone yearafterclosure. If the

Agencycanassureusthat this requirementwill not be extendedto 731 sites,wecanconcurthat

is it reasonableto assumethatpaymentrequestscanbe submittedwithin this timeframe,unlessa

budgetappealis pending. Whenreimbursementrequestsfor 731 sitescantakeyearsto review

by theAgency, the Agency should allow the sameconsiderationfor ownersor operatorswhen

special circumstancesexist. As discussedin our testimony and prior comments,it hasbeen

CW3M’s experienceon a few cases,if an Illinois Pollution ControlBoardappealis pendingand

settlement negotiationsarein progress,final dispositionofacasecanexceedone year. In sucha

circumstance,the owner or operatorwould be preventedfrom submittal of a claim until the

appealis settledor a Boardrulinghasbeenfinalized.

Should an owneror operatorsubmita plan or budget,which is rejectedor modified by

the Agency and deemsan appeal is its bestcourseof action, thetime to reachsettlementor a

decisionby the Board may extend beyondthe timeframe for allowanceof submittal for an

applicationfor payment(following approvalof the budget). An exampleof such an instance

would be abudgetamendmentwasrejectedor modifiedand subsequentlyappealedandtheNFR
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Letterwasissuedprior to dispositionof theappeal. This, if anappealis filed with theBoard,the

time to submitcostsfor paymentshouldbe extended.

In addition,an ownero’r operator’sincapacitation,’,illness, inaccessibilityor evendeath

cancausedelaysin submittaloffinal plans,budgetsorrequestsfor payment. For thesereasons,

we requestthattheBoardmakeexceptionfor suchcircumstances.

Sections732.606(ddd) & 734.630(aaa) -- Ineligible Corrective Action Costs

CW3M offeredsignificantdiscussionin our pre-filed testimonyopposingthe Agency’s

proposalto disallowfeesassociatedwith performingcorrectiveactioncostswhensuchfeesare

assessedby governmentalagencies. Such feesare unavoidableand aredirect correctiveaction

costs.

During a recentPIPE meeting,fellow membersexpressedconcernthat the Agency is

now disallowingsalestax on pendingapplications,asthe salestax is a governmentalfee. We

are offering no direct testimony,however,weare askingtheAgency if their intent wasto also

deemsalestax asan ineligible cost. If this weretheAgency’s intent, CW3M would expandits

objectionto theentiredisallowance. Salestaxesareinevitableon nearlyeverypurchaseand are

a legitimate cost bore by the owneror operatorto conductcorrectiveaction activities. Since

paymentoftaxescannotbe avoided,thesecostsarereasonablecorrectiveactioncosts.

Section732.614& 732.665-- Audits and Acêessto Records;RecordsRetention

The Agency’s proposedmodified languagestill suffersfrom most ofthe sameproblems

that wascontainedin thepreviousdraft language. TheAgency’sproposalcontinuesto overstep

the Agency’s statutoryauthority. As CW3M commentedpreviously, Section 57.15 of the Act

statesin full: “The Agency has the authority to audit all data, reports,plans, documentsand

budgetssubmittedpursuantto this Title. If thedata,report,planor budgetauditedby theagency
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pursuantto this Sectionfails to conformin all applicablerequirementsofthis Title, the Agency

maytakeappropriateactions.”

Webster’sNewCollegiateDictionary definestheverb “audit” as“to examinewith intent

to verify” and thengivesthe exampleof auditingaccountbooks. Section57.2 oftheAct states:

“Audit” meansa systematicinspectionor examinationof plans,reports,records,ordocuments

to determinethe completenessand accuracyof the dataand conclusionscontainedtherein.”

Although theAgency mayhaveauthorityto audit the informationthat hasbeensubmittedto it,

theAct doesnot give theAgency theauthorityto audit informationthat hasnot beensubmitted

to the Agency, nor doesthis languagedoesnot give the agencythe authority to inspectthe

recordsor offices oftheprofessionalengineersandprofessionalgeologiststhat consultto owners

andoperatorsofundergroundstoragetanks.

In otherwords, the Agency doesnot havelegal authority to access“the books,records,

documents,and otherevidencesetforth [in the precedingsubsection]during normal business

hoursfor thepurposeof inspection,audit, andcopying,” asproposed,nordoestheAgencyhave

authority to require that owners, operators,Licensed ProfessionalEngineers,and Licensed

ProfessionalGeologists to “provide proper facilities for the Agency to review records.”

Furthermore,the Agency’sproposalalso ignoresthe fact that it is the ownersand operatorsof

undergroundstoragetanksthat are the regulatedentities. As Doug Clay admitted during the

March 15, 2004 hearing (Transcript, p. 185), the Agency does not regulate Professional

Engineers. The Agency only has the authority to do thoseactivities that are containedin

legislationsuchastheAct. SeeReicholdChem.v. PCB, 204 Ill. App. 3d 674, 561 N.E.2d1333,

1345, 149 Ill. Dec. 647 (3dDist. 1990). ‘
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In sum,theAgencyis ignoringtheplain languageof theAct which limits its authorityto

audit to only thosedata,reports,plans,documentsor budgetsthat aresubmittedpursuantto the

Act. Thus, proposedSection7~2.6l4and734.665andespeciallysubsectionsb andc shouldnot

be adoptedby theBoard. TheAgencycanaccomplishthepurposesoftheAct by requesting,as

it currently does,documentationof costssuch as copiesof invoicesand other recordssuchas

manifeststhat documentvolumesof wastesthat were disposedof at landfills and volumesof

backfill materialthatwerepurchasedto performits auditingfunction.

Sections732.825& 734.825-- Soil Removaland Disposal

New proposed734.825(a)and 734.825(a) proposethat the maximum rate for soil

removal,excavationandtransportbe $57.00percubicyard. Considerabletestimony,comments

anddiscussionshaveoccurredduringtheproceedingsto date. We believethat therecordshows

that the $57.00percubicyardrateis out of dateandwasunreliablycalculated.Accordingly,the

Board shouldconsidera ratemore applicableto currentandrealisticrates. Ideally, ratescould

be developedwhich takeinto accountsite-specificfactors, suchasdistanceto the landfill or

backfill supply; i.e., a ratefor 0-20miles, 20-40miles,etc. TheAgency doesnot wantto raise

the rate,assitesthat fall underthe $57/yd ratewould be eligible for paymentof more thanthe

actualcosts. However,by keepingthe rate low, theypenalizeother sitesand forcemany from

automaticallyfalling within an approvablerate,particularly sites locatedin southernIllinois or

otherareasthatareremotefrom landfills. Withoutadequateflexibility in this rateit will become

necessaryto utilize the “unusualor extraordinary”option or bidding processto alleviate this

issue.

CW3M’s May 2004 testimonyincludeda demonstrationof the impactof the Implicit

PriceDeflator for the GrossNational Productfor the excavation,transportation,and disposal
[This filing submitted on recycled paper asdefined in 35 Ill. Adm. Code101.202]

17



rate,assumingit was $57.00whenfirst established.Theratewasestimatedto be $61.43,using

theOctober1, 2003,factor. Usingthemostcurrentlyavailablenumber,theApril 1, 2004value,

and the rate would now be $~2.54.Consideringthe amountof time that will passuntil the

proposedregulationsgo into effect and begin to be adjustedfor inflation, it is extremely

importantto use current,accuraterates. Similarly, the $20 rate for backfill would now be

$22.74.

Sections732.845& 734.845-- ProfessionalConsulting Services

Onpages29 through30 oftheThird ErrataSheet(734.845(e)),the Agencyhasproposed

a schedulefor paymentof travel costsbasedupondistanceto the site. CW3M supportsPIPE’s

proposalfor reimbursementoftravel expenses,thefollowing modificationsshouldbe made:

1. Allotment for distancesgreaterthan 60 miles should be
included. On the basisof the Agency’sproposal,an incremental
increaseshouldbeallotted for everyadditional 30 miles.

2. The hourly rate of $80.00/hour(basedon the Agency’s
averageof personnelrates)shouldnot beutilized for professional
staff conducting site investigation of corrective action field
activities asthe $80.00/hrrate includespersonnelratesfor support
orclerical office staff.

TheAgencyhasagainbasedits travelupononepersontravelingto the site in thematter

asfollows:

0 to 29 miles 1 person 1 hour $80/hour $60/dayfor vehicle $140
30-59miles 1 person 2 hours$80/hour $60/dayforvehicle $220
60+miles 1 person 3 hours$80/hour $60/dayfor vehicle $300

3. We feel thatthis formulashouldbe modifiedin threeways,
andthe travel should be allocatedfor 2 peoplein accordancewith
OSHA and workload requirements as has been discussed
previously. The personnelrateusedto calculatethe total should
not be a rate weightedwith office/clerical staff ratesbut should
representtechnical/professionalswho will beconductingthe work.
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Also, thereis no reasonto stop thetravel at 60+ miles. Therefore
thissectionshouldbeasis follows:

1 hour is allocatedtowardstravel for every 30 miles of one-way
travelor fractio~ithereof Two personnelareallowedto travelat a
total rateof $158.25/hourbasedon the Agency’spersonnelrates.
Plus$60/dayvehiclecharge.

In thisscenario: 0-29miles $218.25
30-59miles $376.50
60-89 miles $534.75
90-119miles $693.00

...andsoon

And as specifiedbelow, the mileage should be basedoff of the office in which the

employeescomefrom insteadof thenearestoffice, sinceall of a company’sofficesmay not be

staffedwith all typesofpersonnel.

CW3M recommendsrevising the language regarding multiple
offices. While a consultantmay maintainmore thanone office,
satellite offices may not be equippedwith the specific needsor
personnelto conducta givenactivity. Accordingly,the consultant
will needto scheduleand assignthe appropriatepersonnelto a
givenfield taskand shouldhave the optionofbudgetingthe travel
time from the locationmost appropriatefor the task. Therefore,
we suggestchangingthelanguageto thefollowing:

734.845(e) Distancesshall be measuredin ground miles and
roundedto the nearestmile. If a consultantmaintainsmore than
one office, distance to the site shall be measuredfrom the
consultant’soffice in which the personnelcompletingthetask are
located.

732.845(a)(2)(A)& 734.845(a)(2)(A)-- ProfessionalConsulting Services

In the Third ErrataSheet,theAgencymodified the oversightrateof 250 cubic yardsto

225 cubicyardsasa resultin theproposedchangesto thenumberof hoursconsideredfor ahalf-

day rate. On page14 of Mr. Brian Bauer’spre-filed testimony,the 250 ratewasderivedfrom

the National Construction Estimator Guide and rounded down to 250 yards per day as a
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conservativeestimate.Utilizing a standardratio, therevisedconservativeestimateshouldbe 200

yardsperthehalf-dayratefor excavationactivitiesalone.

CW3M recommendsrelising theyardagerateto reflectactualfield conditionsduring an

excavation.We arenot disputingtheratethe Agencyextractedfrom theguide,however,therate

fails to accountfor all of the activities underwaywhich will affect the overall time on the j oh,

hencetheamountoversighttimerequired.The57 yardsperhourrateassumesno activity except

excavation. However,reality is that backfill operationsareoften conductedconcurrentlywith

the excavation. Dependingon the location of the landfill in proximity to the locationof the

backfill suppliers,trucks may deposita load of contaminatedsoil at the landfill and pick up a

loadof backfill on thereturntrip. If thatcannotbe accomplished,aportionof thetrucksmaybe

assignedto landfill runs only and some to backfill only. Often, excavatedareasneedto be

backfilled in order to advanceequipmentto the next areaof the excavation,which requires

positioningtrucksandequipmentoverthepreviously-excavatedarea.Whatthe57-yardperhour

ratealsodoesnot takeinto accountis movementof equipmentandtrucksduring theexcavation.

Evenwhentrucksareloadedcontinuously,time is spentto positionthetruck andexcavatorand

to line the truck prior to loading. Interruptionsin loadingmay occur to checkloaddistribution

and estimatedweightprior to departure. During the excavationand loading,’if a wall beginsto

fail or loose material needs to be removed and secured,the excavator’s loading will be

interruptedand the truck may needto be repositioned. The 57-yardratealso doesnot factor

loading in tight spaceswhich requiresthe operatorto maneuvermore slowly aroundstructures,

overheadlines, etc. Theexcavationwill alsobe interruptedduringsamplecollectionactivities.

Field oversight also doesnot begin the minute the first scoop of soil is excavated.

Personneloverseeingthe excavationarerequiredto arrive aheadofthe heavyequipmentcrews
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to preparefor the day’s activities,which may include assessingthe excavation(wall stability,

accumulationofgroundwater,etc.)settingup traffic patterns,re-arrangingsitebarricades,having

manifestsready and distributing them to each driver, ‘relaying the days assignments,and

collectingticketsanddocumentationfrom thepreviousday’s work. Similarly, at thecloseof the

excavationeachday,oversightpersonnelwill assessthesite, assureit is securedfor theevening,

provide instructions for crew for the following morning, check material supplies and make

arrangementsor go secureadditionalmaterialsfor thenextday’swork (truck lining material,site

safety equipment,sampling supplies,etc.). If sampleswere collected, they will needto be

deliveredor takento ashippinglocationaswell.

We estimatethat these additional activities for oversight account for 20% of the

professional’stime during excavationoversight. Therefore, we believe the most accurate

numberthat shouldbeusedto calculateexcavationoversightis 160 cubicyards,a 20%reduction

of the200 cubicyardrate.

Additionally, while the Agency’s estimatewas solely basedon the amountof time in

which it takesto loada truck,’ theAgencyhasindicatedduring its testimonythat oversightalso

needsto coverbackfihlingactivities.

TheAgency’sestimatethenmustassumethat thefirst loadofbackfill is beingdumpedat

the sametime asthe first scoopof soil is excavated.This would apply to the entirejob andto

eachsingleday. Thereis time at thebeginningand endof eachday andeachjob whenonly one

of thetwo activities arebeingperformedandtheAgencyhasfailed to takethis factinto account

in its proposedrate.
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732.845(g)& 734.845(g)-- ProfessionalConsulting Services

732.855 and 734.855, addedby the Agency in responseto its bidding proposal, has

allotted a meager$160.00pertaskbid. Theallotment fails to takeinto accountthe extentof

work associatedwith bid preparations. Bid specificationsmust be preparedfor eachtask that

clearly definethe scopeof work and cost items includedtherein. The consultantwill haveto

sendrequestsfor bids, which requirestime andoffice-relatedexpenses(i.e., postageandcopies).

The consultantwill also haveto screenthe qualificationsof thoseit solicit bidsfrom orthoseit

mayreceivebids from to ensurethat they areevencapableand qualified to ~performthe tasks.

Technical professionalswill be doing the majority of work, particularly developing the

specificationsand scope of work; this is not a task for an office clerk, whoserole would be

limited to copyingandmailing thebids. Theallottedamountalso doesnot accountfor thetime

neededto summarizeand completethe Agency’s forms. Therefore,the $80.00 hourly rate is

insufficient,asis thenumberof hoursallotted for this task.

On page 30-35 of the Third Errata Sheet,, (addition of Sections 732.845(g) and

734.845(g)),theAgencyhasproposedto addcostsfor bid preparationwhenthesubcontractoris

paid directly by the owner or operatorand deny the consultanthandling chargesas well.

Whetheror not the consultantor the owner/operatorpaysthe subcontractor,the consultantis

going to incur considerableexpensespreparingthebid specificationsandscopeofwork, finding

and screeningsubcontractors,and evaluatingbids. The Agency is attemptingto force the

bidding process,yet denyingthe consultantpaymentof legitimately earnedcosts. Further, the

~Agencycontinuesto allegethat if an owner or operatorpaysthe subcontractordirectly, the

consultantis not entitled to handlingcharges. CW3M discussedthis it its pre-filed testimony.

Paymentof the subcontractorsis only one elementof the costsincurred“handling” thework of
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subcontractors.Costsare also incurredto securecertificatesof insurance,verify subcontractor

invoices,securerequiredback-upor supportingdocumentation,requestand securerevisionsto

the invoice andpreparethe invoice for payment,documentpaymentsorprepareand securelien

waivers. The definition of “Handling Charges”meansadministrative,insurance,and interest

costsanda reasonableprofit for procurement,oversight,andpaymentof subcontractsand field

purchases.As is evidentfrom the definition, consultantsof contractorsincur expensesfor more

than just the interest charges associatedwith paying subcontractors. For example, our

professionaland generalliability insurancepremiumsarebasedon total salesandrevenues.If 1/2

of thecompany’sgrosssalesare the costsofsubcontractors,the insurancecompanywill assess

premiumratesbasedon the company’sgross. Subsequently,wepayinsurancefor subcontractor

invoices. Therearealso administrativecostsincurredfor handlingsubcontractorinvoices,such

as reviewing invoices, supportingdocumentationand securingrevisedinvoices if errors are

found.

Sections732.855& 734.855-- Bidding

Sections732.855 & 734.855Bidding, should bemodified to removethe eliminationof

securingbids from entities with financial or relatedinterestas well as the phrase“direct or

indirect,”asfollows:

a) A minimum of threewritten bids shall be obtained. The
bids shallbe baseduponthesamescopeof work andshall
remainvalid for aperiodoftime thatwill allow the owner
or operatorto acceptthem upon the Agency’sapprovalof
the associatedbudget. Bids shall be obtainedonly from
personsqualified and able to perform the work being‘bid.
Bids shallnot be obtainedfrom personsin which theowner
or operator, or the owner’s or operator’s primary
consultant,hasadirect or indirect financialinterest.
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c) The maximumpaymentamountfor the work bid shall be
the amountofthe lowest bid, unlessthebid is lessthanthe
maximum payment amount set forth in this Subpart in
which casethe maximumpaymentamountset forth in this
SubpartH shall be allowed. The owneror operatoris not
requiredto usethe lowestbidder to performthe work, but
instead may use another person qualified and able to
performthework, including,but not limited to, apersonin
which the owner or operator,or the o~~~er’C or operator’s
primary consultant, has a direct or indirect financial
interest. However,regardlessof who performs the work,
the maximumpaymentamountwill remainthe amountof
the lowestbid.

If the Board finds that the definition of “financial interest” is a necessarycomponentof

the regulationsand that 732.855 and 734.855 are requiredelementswe recommendstriking

“direct or indirect” within this sectionasthe deletedwordsare not necessaryandonly standto

causeconfusion,mis-useor misinterpretationand are not necessaryto determinecompliance

with thedefinitionof financialinterest.

For consultants,who canprovide servicessuchas drilling, excavation,andtransportation

ofmaterials,theacquisitionofthreeexternalbids will be difficult. Thereis no incentivefor an

externalcontractorto provideabid if thework maynot be awardedto them, evenif theyprovide

the low bid. Externalcontractorsalso begin the bid processwith a competitivedisadvantage;

handlingchargesarenot neededif theconsultantdoesthework.

If theproposedmaximumratesaresetsuchthat90%of actualcostsareat or belowthem,

then the problemsassociatedwith bidding will be encounteredby only 10% of the projects.

Since the rates were selectedusing the averageof outdateddata, the use of extraordinary

~circumstancesandthebid procedureswill becommonplace.

If a consultantis unableto obtain bids, the Agency could claim that not enougheffort

was used. Given the Agency’s proposedtwo-hour limit, a consultantcannotafford to put in
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much of an effort.’ If bids are obtained,but the contractorsthat providethem are the sameor

similar from projectto project, therecouldbetheappearanceof collusion. Theproposedbidding

proceduresneedto be further developedto define “best efforts” in relation to obtaining bids,

consideringtheproposeddollar limit. We believethat “best efforts” ‘should bedefinedin away

similar to that of off-site accessrequests. We believethat certified letters should be sentto a

minimumof threecontractors,notifying themofthe scopeof work, requiredqualificationsand

allowing 14 days to respond. Theseefforts should qualify as “best effort” requirementsfor

obtainingthreebids. Similar to off-site access,an affidavit would be an acceptablemeansto

demonstratethat “bestefforts”werecompleted.

Thebiddingproceduressuggestedby the Agency areyet anotherdemonstrationof their

lack ofunderstandingoftherealitiesof conductingLUST investigationsandremediations.Bids

mustbe reviewedin the sameunit ratesastheratestructureproposedin SubpartH. Therefore,

additional breakdownfor bidding purposesis not practicalandmay not evenbe possible. For

example,if excavation,transportation,and disposalarelumpedinto a singlerate,onecubicyard,

thenbids mustbe obtainedfrom contractorsasa singlepricefor excavation,transportation,and

disposal. Requiring three individual bids for eachcomponentwould requirea matrix so that

TruckingCompanyA canprovidebids to workwith ExcavationCompanyA andtakethesoil to

Landfills A, B, or C, workwith ExcavationCompanyB andtakethe soil to Landfills A, B, or C,

etc. This makesthebidding processunnecessarilycomplicated. DespitetheAgency’sassertion

that all excavatorsare the same, some have larger or smaller equipment,and more or less

experiencedoperators,therebyallowing themto loadtrucksfasteror slowerthanothers;directly

affectingthetrucking costs. Similarly, trucking companieshavedifferentnumbersand sizesof
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trucks available,and route selectionto the landfill affectsthe speedof travel and may impose

loading limits, all ofwhich affecttheexcavationcontractor’sproduction.

During the August 2004 hearing, the Agency discussedthe IDOT information and

bidding/awardsprocess,indicatingthat ratesextractedfrom thetotal shOuldnot be relied upon

without looking at the entire award. However,theAgency is now proposingto piecetogether

total project costsfrom individual and unrelatedbids. This appearsto be contradictoryto the

statementsmade on page 22 of Mr. Clay’s Additional Testimony that the bids should be

evaluatedon the total costs and not by comparingindividual line items suchas excavation,

transportationand disposal.

It is not practical to have two contractorson site during the excavationand backfill,

therefore,reviewing bids for excavation,transportation,and disposal,and backfill as separate

items is not realistic.

We believethatPIPE’sproposal,which allows for SubpartH rates,biddingand/oratime

andmaterialssubmittal,would alleviatemanyoftheconcernsthatwehaveregardingthebidding

processandthealternativetechnologycostcomparisonprocess.
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Summary

In conclusion,CW3M would like to reiteratethat it fully supportsthe positionsof PIPE

throughoutthis rulemakingprocess.We also feel that wehaveprovidedadditional testimonyto

demonstratewhat our concernsare with rules as proposedby the Agency. If the Pollution

Control Board wishes to hold anotherhearing,we would be willing to participate in any

additionalhearings.

Dated: September23, 2004

Respectfullysubmitted,

CW3M Company

By:” ~ ~&~aq
OneofIts Atto ys

CarolynS. Hesse,Esq.
JonathanP. Froemel,Esq.
Barnes& ThornburgLLP
OneNorth WackerDrive
Suite4400
Chicago,Illinois 60606
(312) 357-1313
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